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PER: VIKRAM SINGH YADAV, A.M.

This is an appeal filed by the assessee against the order of Id. CIT(A)-
ITI, Jaipur dated 06.09.2019 for the assessment year 2011-12 wherein
assessee has challenged the confirmation of the levy of penalty u/s 271D of
the Act.

2. The Id. AR submitted that the appeal has been decided by the Id
CIT(A) ex-parte qua the assessee without adjudicating the grounds of appeal
on merit. It was submitted that the assessee belongs to a rural area and an
illiterate person and the appeal has been filed through his Counsel at
Ratangarh Churu and due to communication gap with the Counsel, the matter
couldn’t be attended before the Id CIT(A). It was however submitted that
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there was no malafide intention in not attending to the hearings scheduled
before the Id CIT(A). It was accordingly submitted that in the interest of
justice, the matter may be heard on merits and necessary relief may be
granted to the assessee. On merits, it was submitted that the Assessing
officer has wrongly understood the transaction between the assessee and his
father as that of loan rather the transaction was of gift of money by the father
to the assessee and an affidavit of the father has also been placed on record.
It was submitted that the assessee was in need of money for purchase of land
and accordingly, an amount of Rs 5 lacs has been received as gift from the
assessee’s father. It was accordingly submitted that on such transaction of
gift of money received by the assessee from his father, there is no basis for
levy of penalty u/s 269SS of the Act. Further, reliance was placed on
Coordinate Bench decisions in case of Haresh Kumar Becharbhai Patel vs JCIT
(2019) 55 CCH 224(Ahd) and Gouran Chandra Nayak vs JCIT (2020) 77 ITR
(Trib) 192.

3. Per contra, the Id. DR drawn our reference to the order of Id. CIT(A)
and submitted that on as many as six occasions, the assessee was provided
reasonable opportunity by the Id. CIT(A) but the assessee or his AR has not
bothered even to respond to such notices and to appear before the Id. CIT(A).
It was accordingly submitted that more than adequate opportunity has been
provided by the Id. CIT(A) and no purposes would be served in providing
further opportunity to the assessee. On merits, the Id DR submitted that
where the assessee was in need of funds, he could have taken the money
through cheque from his father, rather, he has received cash from his father
which is in the nature of loan as pointed out by the Assessing officer and the
provisions of section 269SS are therefore clearly attracted and the penalty has
been rightly levied by the AO u/s 271D and confirmed by the Id CIT(A).

Further, Id DR relied on the order of the lower authorities.
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4, We have heard the rival submissions and pursued the material
available on record. We find that the matter has been listed for hearing on
couple of occasions by the Id CIT(A) and, thereafter, due to non-attendance
by the assessee or his Counsel, the same has been decided ex-parte by the Id
CIT(A). The assessee has explained the reasons for non-appearance and
therefore, in the interest of justice and fair play and especially where the
matter has not been decided on merits, we believe that the assessee deserves
one more opportunity to put forth his arguments and contentions, and we
accordingly set aside the matter to the file of the Id. CIT(A) to examine the
matter afresh after providing reasonable opportunity to the assessee. In
absence of findings of the Id CIT(A), we are not inclined to adjudicate on the
merits of the case, and the assessee is at liberty to raise the aforesaid
contentions before the Id CIT(A). The assessee is also directed to appear
before the Id. CIT(A) and file the necessary information and documentation in
support of his contentions, as so advised and ensure in timely completion of

the proceedings.

In the result, appeal of the assessee is allowed for statistical purposes.

Order pronounced in the open Court on 23/06/2020.
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